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The growth of bankruptcy claims trading has been described
as “the most important development in corporate reorganiza-

tions in the past two decades.”1 Indeed, buying and selling
claims against the debtor can be a multi-billion dollar busi-

ness even within the scope of a single bankruptcy case.2 Yet
despite the growth of claims trading, some of the most basic
issues concerning the value and enforceability of transferred
claims—and debtors' defenses to those claims—remain
unresolved.

This article discusses the rationale, scope and implications

of In re KB Toys Inc.,3 the Third Circuit Court of Appeals de-
cision that considered whether transferred bankruptcy claims
can be disallowed under § 502(d) of the Bankruptcy Code
when a prior owner of the claim has failed to return a prefer-
ence or fraudulent transfer. Billions of dollars, and perhaps
trillions, are potentially at stake—both for claims traders and
for bankruptcy estates that may be denied this important

remedy.4

*Richard K. Milin is of counsel at DiConza Traurig Kadish LLP, where
his practice focuses on bankruptcy and commercial litigation. He can be
reached at: rmilin@dtklawgroup.com.

**Yitzhak Greenberg is of counsel with Bronstein, Gewirtz & Gross-
man, LLC (a litigation boutique) in New York City. His practice is focused
on all aspects of bankruptcy, including the representation of both debtors
and creditors. He can be reached at YGreenberg@bgandg.com.
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Disallowance of Transferred Claims: Enron v.

KB Toys

The issue in KB Toys arose seven years
earlier in the Enron bankruptcy, but the
court's resolution of the issue provided little
guidance to debtors or claims traders. In Enron
v. Avenue Special Situations Fund (In re En-
ron),5 (“Enron I”), the United States Bank-
ruptcy Court for the Southern District of New
York was asked to decide whether claims that
could have been disallowed under § 502(d)
because their original owners had received
preferences or fraudulent transfers would be
equally subject to disallowance in the hands of
transferees. This issue implicated billions of
dollars in claims in Enron alone and there was
very little relevant precedent. The bankruptcy
court decided, in a closely-reasoned, forty-page
opinion, that claims can indeed be disallowed
in the hands of transferees. That bankruptcy
court decision was reversed, however, in a

“much criticized”6 opinion by the district court
(“Enron II”),7 and there was no further appeal.
Enron II—which held that “assigned” claims
could be disallowed but “sold” claims could
not—left much confusion in its wake.8

In KB Toys, the issue that Enron decided
reached a court of appeals for the �rst time:
The Third Circuit squarely held that “a trade
claim that is subject to disallowance under
§ 502(d) in the hands of the original claimant
is similarly disallowable in the hands of a
subsequent transferee.”9 In KB Toys, the court
expressly endorsed the conclusions of the
bankruptcy court in Enron I and found the de-
cision of the district court in Enron II to be
“problematic,” as have several commentators.10

Nevertheless, many questions remain
unanswered. KB Toys was limited to consider-
ation of transferred trade claims against bank-
ruptcy estates as opposed to claims based on
bonds or notes; and even with respect to trade
claims, it is not yet clear whether other
courts—including courts in the Second Cir-
cuit11 —will follow Enron II or KB Toys. The
implications of KB Toys for the related issue
whether claims can be subordinated in the
hands of transferees, which was addressed in
Enron but not in KB Toys, are similarly
unclear.

The Facts of KB Toys

KB Toys concerned whether approximately
$700,000 in trade claims—claims that the
debtor owed to nine di�erent prepetition trade
creditors—were enforceable against the bank-
ruptcy estate. Two ASM Capital funds that
were engaged in nationwide claims trading
(together, “ASM”) had purchased the claims
from the original claimants after KB Toys'
bankruptcy. The trustee of a trust created for
the bene�t of KB Toys' unsecured creditors
(the “Trustee”) asked the court to disallow
ASM's claims because, if the original claim-
ants had not sold the claims to ASM, the
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Trustee could have challenged them under
§ 502(d). The claims were subject to disallow-
ance in the hands of the original claimants
because the original claimants each received
prepetition payments from the debtor that
were recoverable as preferences under §§ 547
and 550. Section 502(d) provides in part:

the court shall disallow any claim of any entity
from which property is recoverable under sec-
tion . . . 550 . . . unless such entity or trans-
feree has paid the amount, or turned over any
such property, for which such entity or trans-
feree is liable[.]12

The Third Circuit noted that the debtor's
statement of �nancial a�airs (“SOFA”) had
identi�ed all of the original claimants as
potential preference recipients, and that the
Trustee subsequently obtained judgments
against them, though the judgments proved
uncollectable. Also, ASM purchased one of the
claims after the Trustee's judgment had al-
ready been entered.13

Given these facts, the Third Circuit stated
the issue as “whether a trade claim that is
subject to disallowance under § 502(d) in the
hands of the original claimant is similarly
disallowable in the hands of a subsequent
transferee.”14 The answer, the court said, is
yes. The court noted that the courts below had
come to the same conclusion. The bankruptcy
court had disallowed ASM's claims because
‘‘ ‘[d]isabilities attach to and travel with the
claim’ ” under § 502(d) and because ASM was
a sophisticated entity that did too little due
diligence to be considered a “good faith
purchaser.”15 Further, the district court “be-
lieved the plain language of § 502(d) was
ambiguous but it otherwise adopted the rea-
soning of the Bankruptcy Court.”16

KB Toys' Interpretation of § 502(d)

The Third Circuit began by setting out this
well-worn interpretive methodology: “If the
[statutory] text is clear and unambiguous, this
Court must simply apply it. . . .Yet . . . courts

‘must not be guided by a single sentence or
member of a sentence, but look to the provi-
sions of the whole law, and to its object and
policy.’ ”17 In addition, “if the statutory text is
ambiguous, a court may look to the legislative
history.”18

The court did not entirely follow this meth-
odology, however, because it did not expressly
decide whether § 502(d) was ambiguous. In-
stead, the court simply set forth its own inter-
pretation of the statute as follows:

The language of § 502(d) states that “any claim
of any entity” who received an avoidable
transfer shall be disallowed. Thus, the statute
operates to render a category of claims disal-
lowable—those that belonged to an entity who
had received an avoidable transfer. Further,
the statute provides that such claims cannot
be allowed until the entity who received the
avoidable transfer, or the transferee, returns it
to the estate. . . Accordingly, “any claim” fall-
ing into this category of claims is disallowable
until the avoidable transfer is returned. Be-
cause the statute focuses on claims—and not
claimants—claims that are disallowable under
§ 502(d) must be disallowed no matter who
holds them.19

The Third Circuit's failure to address
whether § 502(d) is ambiguous was an impor-
tant omission, because the court noted that
the district court believed it ambiguous, and
the bankruptcy court provided a seemingly
unanswerable demonstration: it simply cited
con�icting prior case law.20

Moreover, the Third Circuit's interpretation
is open to question, in part because it did not
fully consider the statute's ambiguity. The
court correctly recognized that the key phrase
in § 502(d) provides that “the court shall disal-
low any claim of any entity” that received an
avoidable transfer.21 The court did not appear
to recognize, however, that its interpretation
of this phrase resulted from its choice of one of
at least two equally plausible meanings of the
word “of.” The Third Circuit assumed that the
statute's reference to a claim “of” an entity
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means, as the court put it, a “claim that
belonged to” the entity.22 Claim “of” an entity
could also refer to a “claim asserted by” the
entity, however, and if the phrase is inter-
preted in this way, courts cannot disallow
transferred claims—the entity asserting a
transferred claim normally will not have
“received an avoidable transfer.” 23

That the Third Circuit's interpretation of
§ 502(d) depends on its unexplained preference
for one possible reading of an ambiguous word
does not make its interpretation wrong, of
course. It does imply, however, that the court's
conclusions are inadequately justi�ed. As a
result, other courts may be reluctant to adopt
the Third Circuit's analysis.

The Third's Circuit's interpretation of
§ 502(d) also depends, in part, on the court's
resolution of a second ambiguity: Whether the
statute “focuses” on claims or on claimants.
The Third Circuit states point blank that the
“statute focuses on claims—and not
claimants.”24 Yet, Judge Scheindlein of the
U.S. District Court for the Southern District of
New York was equally sure in Enron II that
“[t]he plain language of section 502(d) focuses
on the claimant as opposed to the claim and
leads to the inexorable conclusion that disal-
lowance is a personal disability of a claimant,
not an attribute of the claim.”25 Given this dis-
agreement by two thoughtful courts, one might
conclude that the phrase “any claim of any
entity” does not actually “focus” either on
“claims” or on “claimants.”

According to the methodology the Third
Circuit stated but did not entirely follow, the
ambiguity of § 502(d), required the court to ex-
amine the statute's legislative history of “the
provisions of the whole law, . . . its object and
policy.”26 These issues, which the Third Circuit
addressed even though its statutory interpre-
tation made doing so unnecessary, are dis-
cussed below.

The “Object and Policy” of § 502(d)

Although the Third Circuit presented its
statutory interpretation as dispositive, the
court also asserted that any alternative inter-
pretation would “contravene the aims of
§ 502(d).” The court identi�ed two such aims
from prior case law: “ensur[ing] equality of dis-
tribution of estate assets,” and “coercing
compliance with judicial orders.”27

The Third Circuit explained that permitting
disallowance of transferred claims is necessary
to ensure equal distribution of estate assets
because, if a claimant that received an avoid-
able transfer could “wash away” any risk of
disallowance simply by selling its claim, the
claimant could unfairly retain both its avoid-
able transfer and the proceeds from its sale of
the claim. The Court recognized that “the orig-
inal claimant would have an incentive to sell
its claim—so it could receive some value for an
otherwise valueless claim—and the transferee
would have an incentive to buy the claim—
because once the claim is in its hands, the
claim is eligible to receive a distribution.” 28

The result, the court stated, “would negatively
impact the other creditors in two ways. First,
because the original claimant has not returned
the avoidable transfer, the estate has less
money and the other creditors would receive
smaller amounts . . . . Second, the estate
would pay on a claim that would have been
otherwise disallowed.”29

The court's “claim washing” rationale has
implications far beyond the issue of equal
distribution: It actually implies that disallow-
ance of transferred claims is necessary if disal-
lowance is to serve any purpose at all, because
allowing “claim washing” would allow claim-
ants to eliminate the risk of disallowance at
will. Accordingly, when the Third Circuit
turned to the second aim of § 502(d)—coercing
compliance with court orders to return avoid-
able transfers—it employed precisely the same
rationale:
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Section 502(d) can be used to compel an origi-
nal claimant to comply with a judgment and
return the preferential payment as a condition
of collecting on its claim. . . To allow [a] sale
to wash the claim entirely of the cloud would
deprive the trustee of one of the tools the Bank-
ruptcy Code gives trustees to collect assets[.]30

The Third Circuit's “claim washing” ratio-
nale seems likely to be given considerable
weight by other courts. Moreover, even though
the Third Circuit expressly limited its holding
to transferred trade claims, other courts are
likely to recognize that its rationale applies
equally to justify disallowance of other types
of transferred claims as well as requests to
subordinate transferred claims under § 510(c).
Debtors' estates may have the greatest need to
preserve the coercive power of disallowance
when trade claims are at issue because there
is generally a greater risk that trade creditors
will go out of business than, for example, the
debtor's lenders. Even with respect to lenders,
however, the coercive power of disallowance
may help to reduce the delays and costs of
recovering avoidable transfers, and courts are
likely to be reluctant to allow claimants to
“wash” this power away. Accordingly, the
Third Circuit's adoption of the “claim wash-
ing” rationale may prove to be something of a
“game changer” for claims traders.

It should be noted that Enron I did not rely
on the “claim washing” rationale even though
the court concluded that transferred claims
are properly subject to disallowance. In Enron
I, the bankruptcy court declined to “speculate
as to the extent to which the unavailability of
the defense of disallowance would provide al-
leged avoidance recipients with an incentive to
engage in ‘claim washing.’ ”31

The facts of KB Toys, however, eliminated
any need to speculate: all nine of the original
claimants “washed” their claims by selling
them and then going out of business without
returning the avoidable preference payments.
If the Third Circuit had required KB Toys to

pay ASM the full value of the transferred
claims despite the resulting inequity, the
claims would have been successfully washed
free of all risk of disallowance, ASM would
have been rewarded for helping the original
claimants to “wash” their claims, and the court
would have established both a precedent and
an incentive for claimants to wash their claims
in the future. Thus, KB Toys calls into ques-
tion one of the basic assumptions of Enron II:
“Insolvency of the transferor is not of grave
concern . . . . The possibility that a transferor
who is able to sell its claim . . . will be
insolvent is not very great.”32

Legislative History of § 502(d)

Having decided that the text, object and
policy of § 502(d) all favor authorizing the
courts to disallow transferred claims, the Third
Circuit next determined that the legislative
history of the statute “supports this
conclusion.”33 The court explained that § 502(d)
is derived from § 57(g) of the Bankruptcy Act
of 1898, which stated:

The claims of creditors who have received or
acquired preferences, liens, conveyances, trans-
fers, assignments or encumbrances, void or
voidable under this title, shall not be allowed
unless such creditors shall surrender such pref-
erences, liens, conveyances, transfers, assign-
ments, or encumbrances.34

If the Third Circuit had interpreted the
phrase “claims of creditors” in Bankruptcy Act
§ 57(g) in the same way that it interpreted
“claim of any creditor” in § 502(d) of the Bank-
ruptcy Code, the court would have interpreted
“claims of creditors” to mean “claims that be-
longed to creditors,” which would imply that
§ 57(g) permitted transferred claims to be
disallowed. Instead, however, the court relied
on Swarts v. Siegel,35 an Eighth Circuit deci-
sion which held that, under § 57(g), “[t]he
disquali�cation of a claim for allowance cre-
ated by a preference inheres in and follows
every part of the claim, whether retained by
the original creditor or transferred to another,
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until the preference is surrendered.”36 Based
on Swarts, the Third Circuit determined that
the case law interpreting § 57(g), and conse-
quently the legislative history, supported the
court's interpretation of § 502(d).37 However,
because it is highly unlikely that the drafters
of the Bankruptcy Act of 1898 had anything
like the current claims trading market in
mind, it is possible to question the relevance of
this rather remote legislative history.

The Asserted “Good Faith Transferee”

Defense

Having completed its analysis of § 502(d),
the Third Circuit proceeded to address the
defendants' principal defense: ASM's assertion
that “the claims should not be disallowed
because it purchased its claims in ‘good faith’
and is therefore entitled to the protections of a
good faith purchaser under 11 U.S.C.
§ 550(b).”38

The Third Circuit was not convinced. The
court noted that, by its plain language, § 550(b)
bars trustees from recovering prepetition
transfers that were avoidable under
§ 550(a)(2), not postpetition transfers of claims
against the estate, whether those claims were
acquired in good faith or not. The Third Circuit
also saw no reason to expand the “principles”
of § 550 to protect claims traders because trad-
ers can protect themselves:

Claim purchasers . . . knowingly and volunta-
rily enter the bankruptcy process. Thus, a
purchaser should know that it is taking on the
risks and uncertainties. . .. Indeed, if the
bankruptcy process were not risky and uncer-
tain, claimants might be less likely to sell their
claims. . .. Disallowance . . . is among these
risks.39

The court added that “ASM could have
protected itself from the risk of disallowance
by reviewing the Debtors' publicly available
SOFAs, which would have put it on notice of
the Claims' vulnerability to preference attacks,
and performing due diligence on the Original

Claimants.”40 Further, ASM “included indem-
nity and restitution provisions in the Assign-
ment Agreements,” and was “in a better posi-
tion than the estate to protect itself against
the Original Claimants going out of business
by factoring this possibility in to the price of
the claim.”41 The court therefore found ASM's
argument that § 550(b)'s “principles” should be
extended beyond the plain statutory language
to be “inappropriate.”42

Practical Implications of KB Toys

KB Toys provides an impressively straight-
forward analysis of an issue that many con-
sider to be extremely complex. Even if the
court's interpretation of the text of § 502(d) is
not the only possible interpretation, it is at
least one possible interpretation, and it is con-
sistent with what courts have uniformly recog-
nized to be the statute's goals. Also, even if
Enron I was justi�ed in declining to speculate
on how often claimants would engage in delib-
erate “claim washing,” KB Toys points out
that, at a minimum, exempting transferred
claims from disallowance creates a powerful
incentive to “wash” claims.

In addition, the facts of KB Toys provide
important justi�cation for the court's
conclusions. They show that, whether or not
the original claimants deliberately intended to
gain an unfair advantage, exempting their
claims from disallowance would have exactly
that e�ect. By selling their claims and going
out of business without returning avoidable
transfers, the original claimants obtained a
double bene�t for their stakeholders—they
kept both avoidable transfers and the sale
price of $700,000 in claims. The original claim-
ants did so, moreover, at considerable expense
to KB Toys' other creditors, who had to fund
the Trustee's litigation through three levels of
courts. Moreover, whereas KB Toys and its
creditors could only protect themselves by
seeking to disallow the claims, ASM not only
had obtained rights of indemni�cation, but
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also could have factored the original claimants'
�nancial condition into the purchase price,
which no doubt was signi�cantly discounted.
One can only wonder whether, if the Trustee
had lost in the Third Circuit, ASM would have
tried to buy yet more disallowable claims.

Given that the KB Toys decision is at least
defensible, it does not seem exceptionally
vulnerable to a reversal en banc or a grant of
certiorari by the United States Supreme Court.
Further litigation of the issue is likely because,
as noted above, it is a multi-billion dollar
concern to claims traders and other partici-
pants in the bankruptcy process. Numerous
amici curiae have submitted briefs on the is-
sue in the past.43 On the other hand, KB Toys
is the �rst and only circuit court decision on
point—there is no con�ict among the circuits
for the Supreme Court to resolve, and any
arguments of urgency must be tempered by
the fact that almost seven years have passed
since the issue last surfaced in Enron II.

As a result, certain practical consequences
follow. Claims traders should continue to
demand indemni�cation or rights of rescission
for the risks of disallowance and subordination.
Also, it may be worth doing due diligence as to
claim sellers' �nances when a purchased claim
is particularly large. At a minimum, claims
traders are now charged with reviewing debt-
ors' SOFAs, and possibly with identifying the
defendants in debtors' adversary proceedings,
if they are to attempt a “good faith” defense.
Also, it may be wise for debtors to consider KB
Toys and Enron II in deciding where to �le a
bankruptcy case if the debtor has creditors
who have large claims that may be subject to
subordination or disallowance and who accord-
ingly may seek to “wash” their claims.

The Scope of KB Toys: Unanswered

Questions

Although the holding and rationale of KB
Toys are clear, substantial issues remain as to
the decision's scope and the likelihood that

other courts will follow it. Preventing “claim
washing” is only one relevant policy; Enron II
maintains, and some courts may agree, that
other policies are more important.44 Also, even
if a court is inclined to follow KB Toys, the
Third Circuit expressly limited its decision to
trade claims. As a result, even if KB Toys was
correctly decided, it is di�cult to be certain
how transferred bank claims and publicly
traded debt will be treated, or whether trans-
ferred claims can be equitably subordinated
under § 510(c) of the Bankruptcy Code.

A. Bank Claims and O�setting Policies

It may seem obvious that KB Toys will
mandate disallowance of transferred bank
claims, at least within the Third Circuit. The
Third Circuit's interpretation of § 502(d) and
the court's “claim washing” rationale apply
equally to bank claims, and the court repeat-
edly cites to Enron, which concerned trans-
ferred bank claims, without distinguishing it
as inapplicable.

Courts concerned to protect claims trading
as a matter of policy, however, may consider
taking an alternative view. Bank claims di�er
from trade claims in that they are typically
larger than the average trade claim and the
debtor is less likely to have contractual defen-
ses, which makes bank claims more
marketable. Bank claims also usually originate
with regulated �nancial institutions that are
likely to be able to honor any avoidance action
judgments the debtor may obtain. As a result,
exempting transferred bank claims from disal-
lowance may be more important to claims trad-
ers than exempting trade claims, and courts
may have less o�setting concern that banks
will fail to return avoidable transfers to debt-
ors' estates.

Despite these considerations, it seems likely
that courts will apply KB Toys to bank claims,
because protecting the claims trading market
is an economic policy, not a legal one. The
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Bankruptcy Code allows transfers of claims,
but does not encourage them, and the economic
consequences of claims trading are
controversial.45 Further, although courts may
be able to assert, as some have argued in the
past, that claims trading helps the reorganiza-
tion process,46 they can point to very little sup-
port for that position in the Bankruptcy Code
or its legislative history. As a result, given that
interpretive canons at least formally limit
courts to consideration of policies intrinsic to
the Bankruptcy Code—and more particularly
to the speci�c policies that underlie the statu-
tory provision to be interpreted—unbiased
courts, particularly within the Third Circuit,
are likely to apply the KB Toys analysis to
bank claims as well as to trade claims.47

It is possible that a court would conclude, as
Enron II did, that a purely legal policy sup-
ports exempting transferred bank claims (or
even trade claims) from disallowance: “the
law's consistent protection of bona �de pur-
chasers for value.”48 Enron II cites no support
for the view that the law is “consistent” in
protecting purchasers, however, and the law's
protections in fact appear to be quite limited
when the item purchased is not negotiable and
the purchaser is able, as claims purchasers
are able, to do “due diligence” to protect itself.
Accordingly, given that commentators gener-
ally have not endorsed Enron II’s view of the
common law, and that the Third Circuit spe-
ci�cally criticized that view, it seems unlikely
that the law's general protections for good faith
purchasers would lead other courts to exempt
transferred bank claims from disallowance.

B. Publicly Traded Bonds

Although Enron II appears to overstate the
law's protections for good faith purchasers,
there are nonetheless legal principles that may
justify the courts in exempting certain types of
transferred bankruptcy claims from
disallowance. Publicly traded corporate bonds,
for example, are often designed to be as nego-

tiable as cash, and unlike individually negoti-
ated bank debt, to be payable to anyone who
may own them. Further, a bankrupt corpora-
tion's obligation to pay sums due on defaulted
bonds is often owed to an indenture trustee;
the identity of individual holders is irrelevant.

Given that § 502(d) is ambiguous, that its
relevant legislative history is more than a
century old, and that KB Toys is limited to
trade claims, a court may well decide to
exempt transferred publicly traded bonds from
disallowance. The court could base its decision
on established law making publicly traded
bonds freely transferrable in a way that bank
debt is not, without relying on a policy-based
endorsement of claims trading—though it
should be noted that bonds are one of the most
commonly traded types of bankruptcy claims,
and they may become the “fulcrum securities”
that are key to a reorganization. The court
could also conclude that, if a negotiable bond
remains negotiable after a transfer, the trans-
feror is granting transferees no greater rights
than the transferor already had. Indeed, Bank-
ruptcy Rule 3001(e) already treats transfers of
claims based on a “publicly traded note, bond,
or debenture” di�erently, exempting them
from certain �ling requirements.

Further, if bonds were intended to be as
freely traded as cash prior to bankruptcy and
intended only to ensure payment by and
through a trustee after bankruptcy, it would
seem di�cult to argue that an individual
holder's receipt of a preference should reduce
his or her bond's collectability. In essence, a
cash-equivalent claim that can never be
tainted will never need to be “washed.”

Based on the foregoing, KB Toys, Enron I
and Enron II can be reconciled at least in part:
KB Toys was properly limited to trade claims,
the only type of claims before the court, though
the court's “claim washing” rationale justi�es
subjecting all transferred claims to disallow-
ance absent countervailing considerations; En-
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ron I was properly concerned not to give
transferees of bank claims greater rights than
the transferors already had, but arguably over-
reached, as Enron II noted, to the extent the
court applied its conclusions to “[a]ll the post-
petition transferees”;49 and Enron II over-
reached in deciding that all purchased claims
should be treated as if they were fully negotia-
ble even though, under common law, they are
not.50 Whether courts in the future will focus
on the speci�c characteristics of the claims
before them, and exempt transferred claims
from disallowance only when their negotiabil-
ity outside of bankruptcy or another policy of
law justi�es doing so, remains to be
determined.

C. Subordination after KB Toys

The implications of KB Toys with respect to
the equitable subordination of transferred
claims are complex. The governing statute—§
510(c) of the Bankruptcy Code—has di�erent
words, purposes, legislative history and inter-
pretive precedents than § 502(d). The Enron I
bankruptcy court ruled that transferred claims
could be subordinated based on the conduct of
the transferor; Enron II reversed. KB Toys'
“claim washing” rationale, however, is as sig-
ni�cant with respect to equitable subordina-
tion as it is with respect to disallowance;
permitting claimants who are guilty of inequi-
table conduct to “wash” their claims could
prevent § 510(c) from accomplishing any pur-
pose whatsoever. As a result, if the disagree-
ments between the Enron bankruptcy and
district courts can be taken to imply that
§ 510(c) is ambiguous, the rationale of KB Toys
is likely to be at least persuasive in any ruling
on the equitable subordination of transferred
claims.

Conclusion

Litigation concerning the subordination and
disallowance of transferred claims is not yet
over. KB Toys provided greater clarity for
claims traders than Enron II, but the decision's

full implications remain to be determined, and
the courts have yet to deploy a truly nuanced
analysis. Indeed, the courts are still present-
ing opposing interpretations of section 502(d)
as if they were the only possible interpreta-
tions instead of admitting the statute's
ambiguity. As a result, and notwithstanding
the large amounts of money at stake, the law
concerning the enforceability of transferred
bankruptcy claims is likely to remain uncer-
tain for many years to come.
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